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December 24, 2008 MORTGAGEE LETTER 2008-43
TO: ALL HUD-APPROVED MORTGAGEES

ATTENTION: Single Family Servicing Managers

SUBJECT: Pre-Foreclosure Sale (PFS) Program - Utilizing the PFS Loss Mitigation

Option to Assist Families Facing Foreclosure

High foreclosure rates continue to have devastating effects on families and neighborhoods.
The Federal Housing Administration (FHA) remains committed to taking actions to help families
avoid foreclosure. Since being introduced as a national program in 1994', the PES Program has
helped thousands of mortgagors in default to avoid foreclosure and transition to more affordable
housing. The PFS Program can help many families who today are facing foreclosure. The PFS loss
mitigation option allows a mortgagor in default to sell his or her home and use the sale proceeds in
satisfaction of the mortgage debt when the proceeds are less than the amount owed.

This Mortgagee Letter (ML) serves to remind mortgagees of the relief that the PFS Program can
bring to borrowers with FHA-insured mortgages. To facilitate greater use of this program, FHA has
consolidated in this ML the requirements of the PFS Program that have been issued over the years,
and has updated and clarified those requirements where needed, to better address the problems faced
by mortgagors today and provide greater flexibility in considering a mortgagor’s candidacy for
participation in this program.

Key Features of the PFS Program
e Establishing Market Value —-Mortgagees are reminded to ensure that properties in the PFS

program are sold at or near fair market value as established by an independent appraisal,
prepared by an appraiser on the FHA Appraisal Roster.

¢ Minimum List Price Requirements — Properties offered for sale under the PES program are to
be listed for sale at no less than the “as-is” appraised value as determined by a current FHA
appraisal, obtained and reviewed by the mortgagee.

e Negative Equity — The ratio of 63% for the fair market value (FMV) to the outstanding
mortgage balance (including unpaid principal and accrued interest) has been updated to
address events in the current housing market, and replaced with tiered net sales proceeds.

" The regulations for the PFS Program are codified in 24 CFR 203.370.
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e Tiered Net Proceeds Requirement — This ML incorporates guidelines for varying minimum
net sales proceeds based on the length of time a property has been competitively marketed
for sale.

e Marketing Documentation — Prior to accepting a discounted offer, evidence of competitive
marketing from the selling broker is to be presented and mortgagees are to retain this
documentation in the claim review file.

¢ Non-owner Occupant Exceptions — Mortgagees are authorized to grant reasonable exceptions
to non-occupant mortgagors when documentation indicates a property was not purchased as
a rental or used as a rental for more than 18 months, immediately preceding the approval into
the PFS program.

e Removal of Repair Limitations —With prior approval from HUD, properties with
surchargeable damage (i.e., damage caused by fire, flood, earthquake, hurricane, boiler
explosion or mortgagee neglect) may be eligible for the PFS program if funds - sufficient to
cover the government’s estimated repair costs - are applied to reduce the outstanding debt
when a claim is filed.

e Increase in Funds Available for Discharge of Subordinate Liens — In instances where a
mortgagor has made an initial contribution/incentive of $750 or $1,000, the amount that can
be used from sales proceeds for the discharge of liens or encumbrances (which represent an
impediment to conveyance of marketable title) has been raised from $2,000 to $2,500.

e Change in Allowable Closing Costs — Subject to the stated ratios, HUD allows up to 1% of
the buyer’s mortgage amount for closing costs to be included in the “Seller’s Costs” on the
HUD-1 for all transactions that involve a new FHA-insured mortgage.

Superseded and Updated Mortgagee Letters and Forms

This ML supersedes in its entirety ML 1994-45, “HUD’s Nationwide Pre-Foreclosure Sale
(PES) Procedure”. It also supersedes the section (pages 29-35) of ML 2000-05, “Loss Mitigation
Program-Comprehensive Clarification of Policy and Notice of Procedural Changes” that describes
Pre-Foreclosure Sale requirements.

Additionally, this ML updates, consolidates and/or eliminates the following HUD forms:

Form HUD-90035 (Information Sheet) and Form HUD-90036 (Application to Participate)
have been consolidated to reflect updates made to the program and to delete any reference to HUD’s
former Assignment Program. The new Form HUD-90035 (Information/Disclosure) no longer
requires the signature of the party providing homeownership counseling to the mortgagor. Form
HUD-90036, Application to Participate is obsolete and no longer required.

Form HUD-90038 (Homeownership Counseling Certificate) is now obsolete. Form HUD-

90054 (Pre-Foreclosure Sale Data Reporting) and Form HUD-92068-F (Mortgage Assignment
Program Request for Financials) were both previously declared obsolete.
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Form HUD-90041 (Request for Variance) has been slightly modified to reflect the new
minimum net sales proceeds of 84%.

Form HUD-90045 (Approval to Participate) has been modified to provide a signature block
for the mortgagor’s signature(s) and new language describing HUD’s current PES Program.

Monitoring of Appraisals

Mortgagees are reminded that HUD performs monitoring reviews of appraisals and holds
mortgagees accountable for the quality of appraisals on properties securing FHA-insured mortgages.
As such, HUD may request electronically-formatted appraisals to review and ensure their accuracy.
Mortgagees who submit appraisals that do not meet HUD’s requirements are subject to the
imposition of sanctions by the HUD Mortgagee Review Board in accordance with 24 CFR Part §
25.9 (ee) and Part § 203.5 (e)(3).

Information Collection Requirements

Paperwork reduction information collection requirements contained in this document have
been approved by the Office of Management and Budget (OMB) under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501-3520) and assigned OMB Control Number 2502-0464. In accordance
with the Paperwork Reduction Act, HUD may not conduct or sponsor, and a person is not required
to respond to, a collection of information unless the collection displays a currently valid OMB
Control Number.

Mortgagees may direct questions or concerns regarding the Department’s PFS procedures
to the Customer Call Center for HUD’s National Servicing Center (NSC). The toll free number
is (888) 297-8685. Persons with hearing or speech impairments may reach this number via
TDD/TTY by calling 1-877-TDD-2HUD (1-877-833-2483).

Sincerely,

Brian D. Montgomery
Assistant Secretary for Housing-
Federal Housing Commissioner
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Pre-Foreclosure Sale Procedures

Pre-Foreclosure Sale Introduction

The Pre-Foreclosure Sale (PFS) option allows mortgagors in default (resulting from an
adverse and unavoidable financial situation) to sell their home at FMV and use the sale proceeds to
satisfy the mortgage debt even if the proceeds are less than the amount owed. This option is
appropriate for mortgagors whose financial situation requires that they sell their home, but they are
unable to do so without FHA relief because the gross recovery on the sale of their property (i.e.,
sales price minus sales expenses) is less than the amount owed on the mortgage. HUD’s home
retention alternatives such as Special Forbearance, Mortgage Modification, or Partial Claim must
first be considered and determined unlikely to succeed due to the mortgagor’s financial situation.
Mortgagees must maintain supporting documentation to demonstrate that a comprehensive review
of the mortgagor’s financial records was completed, and that the mortgagor did not have sufficient
income to sustain the mortgage. Under no circumstances shall the PES option be made available to
mortgagors who have abandoned their mortgage obligation despite their continued ability to pay.

To participate in the program, mortgagors must be willing to make a commitment to
actively market their property for a period of 3 months, during which time the mortgagee delays
foreclosure action. Mortgagors who successfully sell to a third party within the required time may
receive a cash consideration of up to $1,000. Mortgagees also receive a $1,000 incentive for
successfully avoiding the foreclosure and complying with all the requirements of this ML. If the
property does not sell, mortgagors are encouraged to use the deed-in-lieu of foreclosure (DIL)
option, providing the title on the property is marketable. By following procedures and time frames
included in this ML, a mortgagee may submit a FHA insurance claim and be compensated for the
difference between the sale proceeds and the amount owed on the mortgage (including accrued
interest and reimbursable costs).

A PFS sale must be an outright sale of the property. If a foreclosure occurs after the
mortgagor unsuccessfully participated in the PFS process in good faith, neither the mortgagee nor
HUD will pursue the mortgagor for a deficiency judgment.

Home Equity Conversion Mortgages (HECM) are not eligible for the PFS Program. The
Code of Federal Regulations (CFR) provides special provisions for HECM short sales. Mortgagees
should refer to 24 CFR Part § 206.125 (¢) or contact HUD’s NSC at the address below (Attention:
HECM Housing Specialist) or email hecmhelp @hud.gov.

A. Loan Default
At the time the PES closes, the loan must be in default (i.e., delinquent more than 30 days).
Mortgagees may exercise their discretion to accept applications from mortgagors who are current

but facing imminent default. However, by the date the PFS settlement occurs, the loan must be in
default. Mortgagees should document this decision in the claim review file.
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B. Mortgagor Qualifications

The PFS option may be extended to mortgagors who:

Are in default as a result of an adverse and unavoidable financial situation. Adverse and
unavoidable financial situations may include but are not limited to loss of job or
verifiable income reduction and extensive medical expenses;

Have negative equity as determined by an “as-is” FHA appraisal that indicates a
property value less than 100% of the outstanding mortgage balance (including unpaid
principal and accrued note rate interest) and any outstanding Partial Claim amounts,
which are secured by a subordinate lien and/or a note. A PES may be considered if the
property’s “as-is” appraised FMV slightly exceeds the mortgage payoff figure, but gross
sales proceeds fall short of the amount needed to discharge the mortgage by more than
$1,000;

Are owner-occupants of a one-to-four unit single-family dwelling with a FHA-insured
mortgage under Title II of the National Housing Act. Mortgagees are authorized to
grant reasonable exceptions to non-occupant borrowers when it can be demonstrated that
the need to vacate was related to the cause of default (e.g., job loss, transfer, divorce,
death), and the subject property was not purchased as a rental or used as a rental for
more than 18 months prior to the mortgagor’s acceptance into the PFS Program;

Have only one FHA-insured loan. Mortgagees are authorized to make reasonable
exceptions for mortgagors who have acquired an FHA-insured property through
inheritance or co-signed a FHA-insured loan to further enhance the credit of another
mortgagor; or

Are not a corporation or partnership (i.e., unless a written request to utilize the PES has
been approved by HUD’s National Servicing Center (NSC)). Requests for such
approvals should be submitted to:

U.S. Department of Housing and Urban Development
National Servicing Center

ATTENTION: Branch Chief

301 NW 6" Street, Suite 200

Oklahoma, OK 73102

Phone Number: (888) 297-8685

Fax Number: (405) 609-8405

C. PFS Program Participation

On the 32™ day but, no later than the 60" day of delinquency, the mortgagee shall send the
delinquent borrower a pamphlet (HUD-PA-426, How to Avoid Foreclosure) about foreclosure
avoidance. This pamphlet provides mortgagors with important information about loss mitigation
alternatives, which include the pre-foreclosure sale option.
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Mortgagees must inform mortgagors of the full spectrum of foreclosure-avoidance options
prior to mortgagors’ participation in the PFS Program. The mortgagee shall also advise that default
counseling is available and highly recommended, though not required.

A mortgagor who has expressed an interest in the PFS option or who has been identified by
the mortgagee as a qualified candidate for the PFS Program must be mailed a copy of the revised
Form HUD-90035 (Information/Disclosure). Prior to mailing Form HUD-90035, the mortgagee
must add its toll-free or collect telephone number to the form. Form HUD-90035 provides the
mortgagor with appropriate PFS disclosures, information on housing counseling, and information
about tax consequences. This disclosure form, the aforementioned pamphlet, and other HUD forms
can be found on HUDclips at: http:/www.hudclips.org.

D. Financial Analysis

Prior to signing Form HUD-90045 (Approval to Participate), the mortgagee must request
financial documentation to evaluate the mortgagor’s ability to support the mortgage debt. The PFS
option may not be offered to mortgagors who have sufficient personal resources to pay off their
mortgage commitment.

The mortgagee may prescribe the form that the mortgagor must use to submit its financial
information. Mortgagors may provide financial information during a telephone interview,
electronically, via the regular mail, or in person. Regardless of how the mortgagor’s financial
information is obtained, the mortgagee must independently verify the financial information.
Mortgagors with surplus income and/or other assets are required to re-pay the indebtedness through
the use of a repayment plan.

The mortgagee must analyze the mortgagor’s ability to meet the monthly mortgage
obligation by:

e Estimating the borrower’s fixed monthly expenses (e.g., mortgage payment, food,
utilities, car payment, outstanding obligations, etc.);

e Estimating the borrower’s anticipated monthly net income (making necessary
adjustments for income fluctuations); and

e Subtracting expenses from income to determine the amount of surplus income available
each month.

If the mortgagee’s evaluation indicates that the mortgagor is not eligible for a PFS or
another loss mitigation option, the mortgagee must immediately advise the mortgagor of this
decision in writing, explaining the reason for denial and giving the mortgagor at least seven calendar
days to respond. In the servicing or claim review file, the mortgagee must maintain all evidence
(i.e., supporting documentation, including all communication logs) of compliance with HUD’s Loss
Mitigation Program requirements.
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E. Property Value

Properties offered for sale through the PFS Program are to be listed at no less than the “As
Is” value as determined by an appraisal completed in accordance with the requirements of
HUD Handbook 4150.2 (Valuation Analysis for Single Family One-to Four-Unit
Dwellings). To this end, mortgagees must:

e Obtain a standard electronically-formatted appraisal from an appraiser on FHA’s
Appraiser Roster. The selected appraiser must not share any business interest with the
mortgagor or the mortgagor’s agent. Appraisals obtained by the buyer, seller, real estate
agent, or other interested parties may not be used to establish the FMV of the property
for the PFS Program. It also important to note that:

1. The appraisal must contain an “as-is” FMV for the subject property;
2. The appraisal will be valid for six months; and

3. Distress sales may not be used by the appraiser to establish comparable values
unless they represent the only comparables within reasonable proximity of the
subject property.

® Provide a copy of the appraisal to the homeowner, sales agent, or HUD, upon request.

® Mortgagees are reminded that in accordance with HUD regulations at 24 CFR Part §
203.365 (c) they are responsible for the accuracy of all documentation used in the PFS
decision, including accurate and complete appraisal information.

In an effort to ensure that the most current FMV is used for the PFS, a mortgagee may
obtain a new FHA appraisal, even if the property was appraised by an FHA Roster Appraiser within
the preceding 6 months.

To be reimbursed through HUD’s claim filing process, the cost of the appraisal must be
reasonable and customary for the market area where the appraisal is performed. The appraisal must
be retained in the claim/servicing file, even if the PFS is not approved or completed.

F. Property Condition

Properties that have sustained damage may be eligible for the PES option. If the cause of
the damage is fire, flood, earthquake, tornado, boiler explosion (for condominium’s only) or
mortgagee neglect (i.e., surchargeable damages as defined in 24 CFR Part § 203.378) mortgagees
must obtain prior approval from the NSC at the address above. Prior to seeking this approval, the
mortgagee must obtain the government’s estimate of the cost to repair the surchargeable damage by
contacting the HUD Management and Marketing (M&M) Contractor with jurisdiction for the
geographic area where the property is located. A list of M&M Contractors can be found on the
Internet at: http://www.hud.gov/offices/hsg/sth/reo/mm/mmingo.cfm.
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Upon receipt of the government’s repair estimate, the mortgagee must submit a Form HUD-90041
(Request for Variance) to the NSC to obtain the approval needed to enter into a PES Agreement
with the mortgagor.

In accordance with 24 CFR Part § 203.379 mortgagees are responsible for the cost of
surchargeable property damage. If the property is being sold “As Is” subject to the damage, the
mortgagee will be required to deduct the government’s estimate of the cost of the damage from its
PES claim (See Appendix A - Claim Filing Instructions for Item 109).

If the property is being sold “As Repaired” and funds for surchargeable repairs will be
escrowed or provided as a credit to the borrower at closing, the amount of the repair escrow or
repair credit is not an allowable settlement cost as defined in Section J of this ML and may not
be included in the net sales proceeds calculation.

If the damage is not surchargeable it is not necessary to obtain approval from NSC prior to
approving the PFS Agreement. Regardless of the cause of the damage, the mortgagee must work
with the mortgagor to file a hazard insurance claim and either use the proceeds to repair the property
or adjust the claim by the amount of the insurance settlement (non-surchargeable damage) or the
government’s repair cost estimate.

Mortgagors are required to disclose any property damage to the mortgagee during the
application or after the PFS approval. In the event a property sustains significant damage after a
mortgagor has received approval to participate in the PES program, the mortgagee must re-evaluate
the property to determine if it continues to qualify for the PFS Program and terminate participation
if the extent of the damage changes the property’s FMV. .

G. Condition of Title

All properties sold under the PFS Program must have marketable title. Prior to execution of
Form HUD-90045 ( Approval to Participate) the mortgagee must obtain a title search or
preliminary report verifying that the title is not impaired with un-resolvable title problems or with
junior liens that cannot be discharged as permitted by HUD. If the mortgagee determines that these
issues can be resolved, the mortgagor may be accepted into the PFS Program and resolution of said
issues may be pursued while the property is being marketed.

Frequently, it is in the interest of all parties to facilitate the discharge of secondary liens in
order to clear title. In some cases, junior lien holders will release a lien for a partial cash payment or
a promissory note from the mortgagor. Mortgagors who have the financial ability to do so must be
required to satisfy or obtain release of liens. Additionally, any incentive consideration payable to
the mortgagor ($750 to $1,000) may be applied toward discharging liens.

If no other source of funds is available after applying the mortgagor’s incentive amount, the

mortgagee may obligate up to an additional $1,500 - for a total of $2,500 - from sale proceeds
towards discharging liens or encumbrances to meet all required ratios.
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e Title I Liens — If the first mortgagee discovers that a mortgagor has a HUD Title I
(property improvement) loan secured by the property, the first mortgage holder must
contact the Title I subordinate lien holder to advise of the mortgagor’s participation in a
PFS. The first mortgagee may be required to negotiate the release of the lien in order to
proceed with a PFS.

If the Title I loan has been assigned to HUD, the first mortgagee should contact HUD’s
Financial Operations Center for guidance. The Center’s contact information is as
follows:

U.S. Department of Housing and Urban Development
Financial Operations Center

52 Corporate Circle

Albany, New York 12203.

1-800-669-5152/ fax (518) 862-2806

¢ Section 235 Recapture - Mortgagors with Section 235 mortgages may be eligible to
participate in the PFS Program. However, the mortgagee must first determine if the loan
is subject to recapture as referenced in Chapter 11 of HUD Handbook 4330.1, Rev. 4
(Administration of Insured Home Mortgages). Generally, if the mortgagor has no equity
in the property, there will be no recapture amount owed to HUD under the subsidy
provisions of the 235 mortgage. If a recapture amount is owed to HUD after completing
the calculation, the mortgagee should contact HUD’s NSC prior to approving the PFS.

¢ Partial Claim — The partial claim (unpaid subordinate mortgage) amount must be
included in the total delinquency when calculations are made. Any outstanding balance
on a partial claim note must be deducted from the net sale proceeds based on the tiered
structure of 88%, 86% or the minimum of 84% of “as-is” appraised FMV.

H. Approval to Participate

After determining that a mortgagor and property meet the participation requirements herein,
the mortgagee must notify the mortgagor using Form HUD-90045 (Approval to Participate). The
form shall include the date by which the mortgagor’s sales contract must be executed.

L. Participation Requirements

A mortgagor must acknowledge their decision to participate in the PFS program by signing
and returning Form HUD-90045 (Approval to Participate) to the mortgagee within 7 days of
receiving the form. The mortgagor’s signature on Form HUD-90045 confirms their agreement to
comply with the PFS Program requirements listed below. Mortgagees must monitor the PFS
transaction in its entirety to ensure the mortgagors’ compliance with these requirements and, should
terminate a mortgagor’s participation in the PFS Program in the event of noncompliance.
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¢ Use of Real Estate Broker — The services of a real estate broker/agent must be
retained to market a property within 7 days of the date the approval to participate is
granted. The broker/agent must market the property within the pre-established time
frame and list the property for the established sales price. The broker/agent selected
should have no conflict of interest with the mortgagor, the mortgagee, the appraiser or
the purchaser associated with the PFS transaction. Any conflict of interest,
appearance of a conflict, or self-dealing by any of the parties to the transaction is
strictly prohibited. A broker/agent shall never be permitted to claim a sales
commission on a PFS of his or her own property or that of an immediate family
member (e.g., spouse, sibling, parent, or child).

¢ Pre-Existing Purchasers — The requirement to engage a real estate professional does
not apply if a mortgagor located a buyer for the property prior to being approved to
participate in the PFS Program, providing all PFS requirements are met concerning
appraisal requirements and minimum ratios for net sales proceeds.

¢ Required Listing Disclosure - The Listing Agreement must include the cancellation
clause which reads as follows: "Seller may cancel this Agreement prior to the ending
date of the listing period without advance notice to the Broker, and without payment
of a commission or any other consideration if the property is conveyed to the
mortgage insurer or the mortgage holder. The sale completion is subject to approval
by the mortgagee.”

¢ Property Maintenance — Until the PFS transaction has closed, the mortgagor must
maintain the property in “ready to show” condition, make basic property repairs, and
perform all normal property maintenance activities (e.g., interior cleaning, lawn
maintenance, etc.).

¢ Arms-Length Transaction — Mortgagors and mortgagees must adhere to ethical
standards of conduct in their dealings with all parties involved in a PFS transaction.
The PFS must be between two unrelated parties and be characterized by a selling
price and other conditions that would prevail in a typical real estate sales transaction.

¢ Relocation Services — A relocation service affiliated with the mortgagor's employer
may contribute a fixed sum towards the proceeds of the PFS, without altering the arms-
length nature of the sale. This contribution simply reduces the shortfall between the
proceeds and the amount owed on the mortgage note. As with any other PFS, such a
transaction must result in the outright sale of the property and cancellation of the FHA
mortgage insurance.

J. Contract Approval
The mortgagee will have 5 working days from receipt of an executed Contract for Sale to

respond back to the mortgagor using the Form HUD-90051 (Sales Contract Review). The PFS
transaction must be an outright sale of the premises.
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No sale by assumption, regardless of provisions for release of liability, may be considered. The
contract must not include contingencies that might delay or jeopardize a timely settlement.

Before approving any sales contract, the mortgagee must review the sales documentation to
determine that there are no hidden terms or special agreements existing between any of the parties
involved in the transaction. Additionally, the mortgagee must determine if the property was
marketed at the gross offering price (close to FMV) and the minimum net sales proceeds’
requirements (described herein) have been met. The mortgagee will be liable for any insurance
claim overpayment on a PES transaction that closes with net sales proceeds less than the
percentages indicated below.

¢ Net Sale Proceeds — Regardless of the property’s sale price, a mortgagee may not
approve a PES contract if the net sale proceeds fall below the minimum allowable
thresholds stated herein. HUD has established guidelines for varying minimum net sales
proceeds based on the length of time a property has been competitively marketed for
sale.

1. For the first 30 days of marketing, mortgagees may only approve offers that will
result in minimum net sale proceeds of 88% of the “as-is” appraised FMV.

2. During the next 30 days of marketing, mortgagees may only approve offers that will
result in minimum net sale proceeds of 86% of the “as-is” appraised FMV.

3. For the duration of the PFS marketing period, mortgagees may only approve offers
that will result in minimum net sale proceeds of 84% of the “as-is” appraised FMV.

4. Mortgagees have the discretion to deny or delay sales where an offer may meet or
exceed the 84%), if it is presumed that continued marketing would likely produce a
higher sale amount. However, the mortgagee is still limited to 4 to 6 months after
the date of the mortgagor’s approval to participate in the PFS Program.

¢ Allowable Settlement Costs — The term “Net Sale Proceeds” is defined as the sales
price minus closing/settlement costs (i.e., reasonable and customary costs per
jurisdiction that are deducted at settlement). Allowable settlement costs include:

1. Sales commission consistent with the prevailing rate but, not to exceed 6%;

2. Real estate taxes prorated to the date of closing;

3. Local/state transfer tax stamps and other closing costs customarily paid by the seller
including the seller’s costs for a title search and owner’s title insurance;

4. Consideration payable to seller of $750 or $1,000 (i.e., if such consideration is not
used to discharge junior liens);
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Up to $2,500 to be used for the discharge of junior liens if closing occurs within 90
days. Within 90 days, the first $1,000 represents the mortgagor’s consideration and
the additional $1,500 represents FHA’s consideration for a total of $2,500. If
settlement occurs after 90 days, the first $750 represents the mortgagor’s
consideration and the additional $1,500 represents FHA’s consideration for a total of
$2,250;

Outstanding partial claim amount. This entire amount must be paid when
calculating the net sales proceeds. The seller, buyer, or other interested party may
contribute the difference if the net sales proceeds’ amount falls below the allowable
threshold; and

Up to 1% of the buyer’s first mortgage amount if the sale includes FHA financing.

¢ Unacceptable Settlement Costs — The following costs may not be included in the net
sales proceeds calculation, however, the seller may use their consideration of $750 or
$1,000 for these settlement costs.

1. Repair reimbursements or allowances;
2. Home Warranty fees;
3. Discount points or loan fees for non FHA-financing; and
4. Lender’s Title Insurance fee.
K. Duration of the Pre-Foreclosure Sale Period

Unless an extension has been approved by NSC, mortgagees have 4 months from the date of
the mortgagor’s approval to participate in the PFS Program. Mortgagees have a pre-approved
extension of 2 additional months to complete the PFS if one of the following exists:

¢ The mortgagee is in the Tier 1 category under the Department’s Tier Ranking System
(TRS); or

e There is a signed Contract of Sale, but settlement has not occurred by the end of the
fourth month following the date of the mortgagor’s approval to participate in the PFS
Program.

Mortgagees are reminded that, on a monthly basis, they must review a property’s marketing
status with the mortgagor and/or real estate broker.
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L. Property Inspections

Mortgagees have a responsibility to ensure that insured properties are not subject to
abandonment or waste, and are required to conduct property inspections on the 45" day following
default if there has been no contact with the mortgagor. Property preservation and protection (P&P)
inspections are not required during the PFS period if contact with the mortgagor is maintained,
unless there is reason to suspect that the property has become vacant. Inspections to verify
occupancy are reimbursable using Part C of the Form HUD-27011 (Single Family Application for
Insurance Benefits). However, funds expended for P&P work on an occupied property are not
reimbursable.

M. Early Termination

A mortgagor may voluntarily terminate participation in the PES Program at any time. PFS
Program participation may also be terminated at the discretion of the mortgagee, for any of the
following reasons:

¢ Un-resolvable title problems;
e Determination that the mortgagor is not acting in good faith to market the property;
¢ Significant change in property condition or value; and

e Re-evaluation of the information provided by the mortgagor indicates that the case does
not qualify for the PFS option.

The mortgagee must forward the mortgagor a date-stamped written explanation for
terminating his/her program participation. This letter shall also include the “end-of-participation”
date for the mortgagor. The mortgagee must then resume appropriate servicing actions.

N. Failure to Complete a PFS

At the expiration of the PFS period, the mortgagee must re-evaluate available loss mitigation
options. If the mortgagor’s financial condition has improved to the point that reinstatement is a
viable option, the mortgagee may undertake one of the home retention loss mitigation tools. If
reinstatement is not feasible, the mortgagee should try to obtain a DIL of foreclosure before
commencing foreclosure. An alternate loss mitigation option or first legal action to initiate
foreclosure must be completed within 90 days of the expiration of the PES period. If more than 90
days are needed to complete a DIL or initiate foreclosure or resume foreclosure, mortgagees must
follow HUD’s standard extension procedures and request an extension from the NSC.

0. Mortgagee Incentive
FHA will pay mortgagees an incentive fee of $1,000 for each completed PES transaction

that complies with all of the requirements in this ML.. This fee may be claimed on line 129, Part B
of Form HUD-27011.
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Pre-Foreclosure Sale Procedures

P. Mortgagor Consideration

Mortgagors, acting in good faith, who successfully sell their properties using this option are
relieved of their mortgage obligation and are entitled to a consideration of $750. If the closing
occurs within 3 months of the approval to participate, the mortgagor will be entitled to $1,000.
Unless the mortgagor’s consideration is required to release junior liens, the mortgagor may elect to
accept cash paid at closing. The mortgagor may also apply a portion of or the entire amount of
consideration to offset sales costs not paid by HUD; including a home warranty plan fee, costs of
optional repairs, and buyer’s closing expenses. If the PES is unsuccessful and foreclosure occurs,
mortgagors who participate in the PFS Program in good faith will not be pursued for deficiency
judgments by the mortgagee or HUD.

Q. Closing and Post Closing Responsibilities

Prior to closing, the mortgagee will provide the closing agent with a Form HUD-90052
(Closing Worksheet) which lists all amounts payable from sale proceeds. The closing agent will
calculate the actual net sale proceeds and provide a copy of the Form HUD-1 (Settlement Statement)
to the mortgagee. The mortgagee must review the actual terms of the transaction to ensure that they
are in accordance with the earlier estimates prior to granting final approval of the PFS. The
mortgagee is required to ensure that:

¢ The final terms of sale are consistent with the purchase contract;

® Only allowable settlement costs have been deducted from the seller’s proceeds;

¢ The net sales proceeds will be equal to or greater than the allowable thresholds; and

¢ The Form HUD-90052 is included in the claim/servicing file.

Once the mortgagee gives final approval for the PES and the settlement occurs, the closing
agent must pay the expenses out of the proceeds, and must forward the net sales proceeds to the
mortgagee. The closing agent must also forward a copy of the Form HUD-1 to the mortgagee to be
included in the claim/servicing file.

A PFS must be reported to national credit bureaus as a “short sale”. Mortgagees will be
responsible for filing a Form 1099-A (Acquisition or Abandonment of Secured Property) with the

Internal Revenue Service and reporting any discharge of indebtedness, in accordance with the
Internal Revenue Code.
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Pre-Foreclosure Sale Procedures

R. Claim Filing

HUD will reimburse the mortgagee for reasonable and customary costs of the appraisal, title
search (if not included in the settlement statement), and the allowable percentage of legal fees for a
postponed foreclosure, pending completion of the PFS.

Disbursements for taxes, assessments, hazard insurance and other allowable items payable before
the date of the PFS closing are reimbursable only if they are not satisfied at closing. HUD will not
pay property-related costs which were incurred after the PFS closing date.

HUD will monitor mortgagees by selecting and reviewing appraisals for risk assessment
purposes. Electronic appraisals will be reviewed for accuracy and to ensure that FMVs were used in
lieu of distressed sale values. HUD is now requiring mortgagees to enter the FMV in Block 30 on
Part A of Form HUD-27011.

The consideration paid to the mortgagor and allowable amounts (i.e., which do not exceed
$2,500) paid to release all junior liens must be reflected on the Form HUD-1 and must not be
included on the Form HUD-27011. The mortgagee’s incentive fee must be entered on line 129 of
Part B of the Form HUD-27011.

Upon receipt of the portion of the sales proceeds designated for mortgage satisfaction, the
mortgagee will satisfy the mortgage obligation and file a PFS claim for FHA insurance benefits via
Form HUD-27011. The mortgagee must not submit an FHA insurance termination to the
Department if a PFS claim will be filed.

If the mortgagee began the PFS process timely, then HUD will grant the mortgagee an
automatic extension of 90 days after termination of the PES to initiate another loss mitigation action
or undertake the first legal action to institute foreclosure as described in Section “N” of this ML. To
receive the extension, the ending date of the terminated or failed PFS transaction must be entered in
Block 21 of Part A of the Form HUD-27011. A date that is no more than 90 days after the date
listed in Block 21 must be entered in Block 19, to receive this extension. The claim for insurance
benefits, (Parts A and B of Form HUD-27011), should be received by HUD within 30 days after the
settlement date of the PFS transaction. If the sale proceeds have not been received from the closing
agent, an extension must be requested from the NSC. The expiration date of the approved extension
must be recorded in Block 20 on Part A of Form HUD-27011.

HUD will hold mortgagees, submitting excessive claims that do not meet the
aforementioned required minimum allowable tiered-thresholds of 88%, 86%, or 84%, liable for
excessive claim amounts. Claim filing instructions are located in Appendix A and these instructions
supersede those found in Chapter 8 of HUD Handbook 4330.1 rev 1 (FHA Single Family Claims)
For questions about filing a claim, please send an email to FHA_SFClaims @hud.gov. Mortgagees
must include their Servicer Number, FHA Case Number, and a keyword phrase, such as “claim
filing,” “claims status,” etc., in the e-mail subject line.
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Pre-Foreclosure Sale Procedures

S. Reporting Requirements

Mortgagees are required to update HUD’s Single Family Default Monitoring System
(SFDMS) with 2 default status codes when utilizing the PFS Program. These codes are as follows:

e Status Code 15 to indicate that the mortgagor has been accepted into the PFS Program;
and

e Status Code 17 to indicate that the PFS transaction has been completed.

Mortgagees must update SFDMS with Status Code 15 in the month that the mortgagor is
approved to participate in the PFS Program. Mortgagees must continue to report the account under
Status Code 15 during the entire time that the mortgagor is participating in the PFS Program. Once
a PES is complete (i.e., settlement has occurred and all funds have been received), mortgagees must
report the account as Status Code 17 within 30 days of the PES closing date. However, if no
successful PES transaction occurs and a DIL is obtained, the account should be reported as Status
Code 47 in the month the DIL is recorded. Information on additional status codes along with
instructions referring to bankruptcy, foreclosure, etc. are included in Mortgagee Letter 2006-15.

Mortgagees will be in compliance with HUD’s reporting requirements when reporting codes
are entered into the SFDMS within the above-prescribed timeframes. If reporting codes are not
provided within the prescribed timeframes, the mortgagee will be subject to interest curtailment.
Mortgagees are subject to interest curtailment if they do not initiate the PFS transaction or report the
initiation of the PFS transaction to HUD via SFDMS timely.

T. Erroneous Termination of Mortgage Insurance

A mortgagee must not submit a Mortgage Insurance Termination in situations where the
mortgagee has filed or intends to file a claim for FHA insurance benefits. HUD can only pay FHA
mortgage insurance benefits when the mortgage insurance is in an “active” status. Mortgagees may
direct questions or concerns regarding the Department’s PFS procedures to the NSC’s Customer
Service Call Center. The center’s toll free number is 1-888-297-8685.
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Pre-Foreclosure Sale Procedures

Attachment:
Appendix A - Claim Instructions

Active Forms:

Form HUD-90035 Information/Disclosure

Form HUD-90041 Request for Variance

Form HUD-90045 Approval to Participate. Property Sale Information/ Property Occupancy and
Maintenance

Form HUD-90051 Sales Contract Review

Form HUD-90052 Closing Worksheet

Form HUD-27011 Single Family Application for Insurance Benefits
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Information/Disclosure
Pre-foreclosure Sale Procedure

U. S. Department of Housing and

Urban Development
Office of Housing
Federal Housing Commissioner

OMB Approval No. 2502-0464
(exp. 10/31/2012)

Public reporting burden for this collection of information is estimated to average 3 minutes per
response, including the time for reviewing instructions, searching existing data sources, gathering and
maintaining the data needed, and completing and reviewing the collection of information. This information is
required to obtain benefits. The Department of Housing and Urban Development (HUD) may not collect this
information, and you are not required to complete this form, unless it displays a currently valid OMB control
number.

Section 204 of the National Housing Act authorizes the Secretary to pay an insurance claim that
bridges the gap between the fair market value proceeds from the HUD-approved third party sale of a property.
The respondents may be lenders, counselors, and homeowners who are attempting to sell their properties prior
to foreclosure. The Privacy Act of 1974 pledges assurances of confidentiality to respondents. HUD generally

discloses this data only in response to a Freedom of Information request.

Homeowners who have defaulted on their
mortgages often attempt to sell their properties in
order to avoid foreclosure and to protect their credit
standing. However, because of declining property
values in certain areas, some homeowners cannot
realize enough from the sale to pay off their
mortgage balances.

Therefore, HUD has implemented the
Preforeclosure Sale (PFS) procedure. With some
restrictions, homeowners who are permitted to
engage in a PFS attempt to sell their homes for a fair
market sale price, which can be less than the amount
they owe to the lender. HUD then reimburses the
lender for the difference between the sale proceeds
and the outstanding mortgage indebtedness.

There are certain criteria which must be met
before you can be permitted to pursue a PFS: (1) you
must be an owner-occupant; and (2) your mortgage
must be in default as the result of a documentable
involuntary loss of income or unavoidable increase
in expenses.

Homeowners who sell their properties under
this procedure will not only benefit by avoiding the
effect of a foreclosure on their credit rating, but there
are also provisions for cash consideration to those
program participants who go to closing on the sale of
their properties within a predetermined period of
time.

You will be required to work with real estate
sales professionals to improve your chances of
accomplishing the sale. If, after a good faith effort,
an acceptable purchase offer is not obtained within

the allotted time, the lender will usually accept a
deed-in-lieu of foreclosure. A deed-in-lieu is less
desirable than a pre-foreclosure sale, but is looked
upon more favorably than a foreclosure.

Contact a HUD-approved housing counseling
agency by calling 1-800-569-4287 for the housing
counseling agency nearest you. These agencies are
valuable resources and frequently have information
on services and programs offered by government
agencies as well as private and community
organizations that could help you. The housing
counseling agencies offer numerous services and are
usually free of charge.

Please note, there may be tax consequences
incurred by you as a result of a Pre-foreclosure Sale
or a Deed-in-Lieu of Foreclosure. Homeowners
considering these options should seek counseling
from a tax professional of their choice. Please note,
that new legislation “the Mortgage Forgiveness
Debt Relief Act of 2007 enacted on December 20,
2007 may have an impact on your tax liability.
Any tax liability derived from a Pre-foreclosure Sale
or a Deed-in-Lieu or Foreclosure is solely the
responsibility of the homeowner.

By calling this number,

, you will receive further details
from your lender about the procedure and whether
you can qualify. Remember, you are under no
obligation by making this call.

Form HUD-90035 (06/2003)
Ref. Handbook 4330.1



Spanish Version En Espafiol

El Peso al publico para reunir la siguiente informacion es de aproxim adamente 3 m inutos
,incluyendo: la revision de las instrucciones, busqueda de la fuente de datos, reunir y m antener los datos
necesarios, y completar y revisar la infor macion. La coleccion de la siguiente info rmacion es un requisito
para obtener beneficios. El Departam ento de Vivienda y Desa rrollo Urbano (HUD), no puede reunir esta
informacon ni exigirle o mandarle que com plete este formulario a m enos que el formulario contenga un
namero de control validado por la Oficina de Control y Presupuesto de los Estados Unidos (OMB).

La Seccion 204 dela Acta Nacional de Vivienda, autoriza al Secretario del De partamento de
Vivienda y Desarrollo Urba no (HUD), a pagar reclam os de seguros hipotecarios que paguen la diferencia
entre el valor de la propiedad en el Mercado y terc eros compradores aprobados por el Departamento. Las
personas que llenen este formulario pueden ser prestamistas hipotecarios, consejeros de vivienda y duefios
de casas quienes estén tratando de vender su propiedad antes de una ejecucion hipotecaria.

El Acta de Confidencialidad del 1974 garantiza la privacidad a solicitantes. HUD generalmente
divulga estos datos s6lo cuando responde a peticiones por medio de la Ley de Libertad de Informacion.

Algunos duefios de casa, cuando no estan
pagando su préstamo hipotecario tratan de vender
la propiedad para evit  ar que sea reposeida y

pueda que se beneficien  de ciertas provisiones
monetarias que perm  iten recibir dinero en
efectivo, si la venta es realizada durante un tiempo

proteger su crédito. Da do al bajon del valor de
casas en alg unas areas del pais, hay propietarios
que no pueden realizar ganancias al vender su
propiedad y por lo tanto no pueden pagar el
balance de su préstamo hipotecario.

Por esta razon, HUD h a implementado el
proceso conocido como “Pre-Foreclosure Sale”
(PFS) (Venta Pre-Incau tacion 6 Reposecion).
Con algunas restriciones, a los duefios de casa que
se le ha perm itido participar en un PFS podran
vender su propiedad por la cantidad valorada en el
Mercado. Esta cantidad puede ser m enos que el
balance del valor del prestamo hipotecario.

Hay ciertos requisitos para poder
participar en un PFS: (1) ocupacion de la
propiedad por el duefio; (2) Los pagareses de su
prestamo hipotecario tienen que estar atrasados
debido a la pérdida invol untaria de ingreso o un
aumento inevitable de gastos.

Los duefios de casa que vendan usando este
programa no solam ente se beneficiaran de que su
crédito personal no sea afectado, sino que también

prederteminado.

Es un requisito que el vendedor trabaje
con un representante de bienes raices profesional
para aum entar la oport unidad de vender. Si
después de un verdadero esfuerzo para vender la
propiedad, no recibe una oferta de com pra
aceptable d entro del tiem po predeterm inado, el
prestamista aceptara un traspaso de propiedad en
vez de una incautacion. Un traspaso de propiedad
es menos favorable que una venta antes de pasar a
la incautacion, ya que se reflejara en su historia de
crédito, pero es p referible a una incautacién 6
reposecion.

Contacte una agencia de consejeria de vivienda
aprobada por HUD, llamando al numero 1-800-
569-4287 para conseguir una agencia cerca de
usted. Estas agencias son recursos valiosos y
frecuentemente tienen informacion sobre
servicios y programas ofrecidos por agencias
gubernamentales o privadas que pueden ayudarle.
Agencias de consejeria de vivienda ofrecen
servicios nimerosos y usualmente son gratis.

Form HUD-90035 (06/2003)
Ref. Handbook 4330.1



Favor de recordar, que sus impuestos pueden ser
afectados por el resultado de una “Pre ejecucion
hipotecaria” o por un“Translado de Titulo de
Propiedad” en lugar de una Ejecucion hipotecaria.

Favor de recordar que la nueva legilacion
(Acta), “Condonacion de Deuda Hipotecaria -
Alivio de Deudas”, aprobada el 20 de
diciembre del 2007, puede impactar a sus
impuestos. Cualquier desventaja de im  puestos
que suftra el propietario com o resultado de una
venta pre-ejecucion hipot ecaria o escritu ra de
propiedad inm obiliaria en lug ardee jecucion
hipotecaria, es s6 loy exclus ivamente de la
responsabilidad del propietario.

Llame a este numero de teléfono

y su prestamista le dara
informacion adicional sobre este procedimiento y
para saber si usted califica. Recuerde que hacer
una llamada no le creara ninguna obligacion ni
compromiso.

Form HUD-90035 (06/2003)
Ref. Handbook 4330.1
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PREFORECLOSURE SALES PROGRAM

The Preforeclosure Sale Program allows a Mortgagor in default to sell his or her home and use
the sales proceeds to satisfy the mortgage debt, even if the proceeds are less than the amount
owed. Ref: Mortgagee Letters 2003-19 and 2008-43.

FACTS

Outright sale of mortgaged property to a third party and must be an “arms length”
transaction.

Outstanding indebtedness includes; unpaid principal balance + delinquent interest +
Partial Claim (if applicable).

HUD will pay up to $1,000 incentive to the Mortgagor if closed within 3 months from the
date of application; thereafter, the incentive is reduced to $750.

HUD will pay an additional amount up to $1,500 for the discharge of junior liens after
the Mortgagor’s incentive has been applied.

HUD allows all reasonable cost of the sale including up to 6% sales commission,
local/state transfer tax stamp and other customary closing cost.

HUD allows up to 1% of the buyer’s mortgage amount for closing costs to be included in
the “Seller’s Costs” on the HUD-1 for all transactions that involve a new FHA-insured
mortgage.

Tiered Net Sales Proceeds requirement is applicable as follows:

o For the first 30 days of marketing, Mortgagees may only approve offers that will
result in minimum net sale proceeds of 88% of the “As-Is” appraised Fair Market
Value.

o0 During the next 30 days of marketing, Mortgagees may only approve offers that
will result in minimum net sale proceeds of 86% of the “As-1s” appraised Fair
Market Value.

o For the duration of the Preforeclosure Sale marketing period, Mortgagees may
only approve offers that will result in minimum net sale proceeds of 84% of the
“As-Is” appraised Fair Market Value.

Unacceptable Settlement Costs:

0 Repair reimbursements or allowances;

0 Home Warranty Fees;

o Discount points or loan fees for non FHA-financing; and

0 Lender’s title Insurance fee.

Property Condition:

0 Properties that have sustained damage may be eligible for the PFS option.

o |If the cause of the damage is fire, flood, earthquake, tornado, boiler explosion (for
condominium’s only) or mortgagee neglect (i.e., surchargeable damages as defined
in 24 CFR Part 8 203.378) mortgagees must obtain prior approval from the NSC at
the address above.

0 Prior to seeking this approval, the mortgagee must obtain the government’s estimate
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of the cost to repair the surchargeable damage by contacting the HUD Management
and Marketing (M&M) Contractor with jurisdiction for the geographic area where
the property is located.
0 Alist of M&M Contractors can be found on the Internet at:
http://www.hud.gov/offices/hsg/sth/reo/mm/mminfo.cfm.
e Under no circumstance should the Mortgagor be encouraged to default on their
mortgage for the purpose of participating in the Preforeclosure Sale Program.

ELIGIBILITY

e The property must be owner-occupied, no “walk-a ways” or investment properties.
Exceptions: when it is verifiable that the need to vacate was related to the cause of default
(job loss, transfer, divorce, death), and the subject property was not purchased as rental
investment, or used as a rental for more than 18months.

e The Mortgagor must be 31 days or more delinquent at the time of the Preforeclosure Sale
closing.

e The Mortgagor must provide documentation substantiating a reduction in income or an
increase in living expense, and documentation that verifies the Mortgagors need to vacate
the property (if applicable).

PROCEDURES

(1) Mortgagors who express an interest in the Preforeclosure Sale Option or who have been
identified by the Mortgagee as a qualified candidate for the Preforeclosure Sale Program must be
mailed a copy of the revised Information/Disclosure Form HUD-90035.

(2) The Mortgagee must obtain a standard “As Is” FHA appraisal which has been completed in
accordance with the requirements of HUD Handbook 4150.2 (Valuation Analysis for Single Family
One-to Four-Unit Dwellings). To this end, Mortgagees must:

e Obtain a standard electronically-formatted appraisal from an appraiser on FHA’s
Appraiser Roster. The selected appraiser must not share any business interest with
the Mortgagor or the Mortgagor’s agent. Appraisals obtained by the buyer, seller,
real estate agent, or other interested parties may not be used to establish the Fair
Market Value of the property for the Preforeclosure Sale Program. It is also
important to note that:

o The appraisal must contain an “As-Is” Fair Market Value for the subject property;

o The appraisal will be valid for six (6) months; and

o Distress sales may not be used by the appraiser to establish comparable values
unless they represent the only comparables within reasonable proximity of the
subject property.

e Provide a copy of the appraisal to the homeowner, sales agent, or HUD, upon request.

e Mortgagees are reminded that in accordance with HUD regulations at 24 CFR Part §
203.365 (c) they are responsible for the accuracy of all documentation used in the
PFS decision, including accurate and complete appraisal information.

In an effort to ensure that the most current Fair Market Value is used for the Preforeclosure Sale,

a Mortgagee may obtain a new FHA appraisal, even if the property was appraised by an FHA
Roster Appraiser within the preceding six (6) months.
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To be reimbursed through HUD’s claim filing process, the cost of the appraisal must be
reasonable and customary for the market area where the appraisal is performed. The appraisal
must be retained in the claim/servicing file, even if the Preforeclosure Sale is not approved or
completed.

(3) The Mortgagee must obtain a title search or preliminary report verifying that the title is not
impaired with un-resolvable title problems or with junior liens that cannot be discharged as
permitted by HUD.

(4) When an application is accepted an Approval to Participate form is used. The date of this
form becomes the starting date of the PFS participation. The Approval to Participate form must
include the date by which a signed contract for sale must be obtained and minimum acceptable
net sales price.
e The Mortgagor agrees to show good faith in attempting to market and sell the property.
e The Mortgagor must perform all normal property maintenance and repairs until closing of
the Preforeclosure Sale.
e The Mortgagor must list the property with a licensed real estate broker, unrelated to the
Mortgagor. The listing agreement must include a specific cancellation clause in the event
the terms of the sale are not acceptable to HUD.

(5) The Mortgagee delays foreclosure to allow pursuit of the Preforeclosure Sale.

(6) The Preforeclosure Sale period shall be four (4) months beginning upon Mortgagee approval
(automatically extended two months for Mortgagees in Tier 1; or there is a signed Contract of
Sale, but settlement can not occurred by the end of the fourth month).

(7) The Mortgagee should review marketing efforts with the Mortgagor and/or the Real Estate
Broker/Agent on a monthly basis.

(8) The sale closing must occur within six months (6), eight (8) months if Mortgagee is in Tier 1,
from the date the Mortgagee notified the Mortgagor in writing of approval to participate in the
Preforeclosure Sale Program.

If you have any question you may contact NSC at:

National Servicing Center
www.hud.gov/offices/hsg/sfth/nsc/nschome.cfm

E-mail: hsg-lossmit@hud.gov
1-888-297-8685

Frequently Asked Questions:
http://www.hud.gov/offices/hsa/sfh/nsc/fagnsctc.cfm

PFS Forms: http://www.hud.gov/offices/hsa/sfh/nsc/Immltrs.cfm
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